
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
 

ANNE L. STEWART, on behalf of herself and ) 
all others similarly situated,    )   
       ) Case No. 07 CV 6340 
  Plaintiff,     )    
       ) Judge Coar 
v.       )    
       ) Magistrate Judge Cole 
GINO’S EAST RESTAURANT CORP.  )     
BRAVO RESTAURANTS, INC., BG EAST, ) 
LLC, EG SERVICES CORP., GINO’S EAST ) 
SERVICES, LLC, and DOES 1-10,   ) 
       ) 
  Defendants.    ) 
__________________________________________) 
       ) 
BG EAST LLC,     ) 
       ) 
  Defendant/Third-Party Plaintiff, ) 
       ) 
v.       ) 
       ) 
DATA WAVE, INC.     ) 
       ) 
  Third-Party Defendant.  ) 
__________________________________________) 
 

BG EAST, LLC’S THIRD-PARTY COMPLAINT 
 

Defendant/Third-Party Plaintiff BG East, LLC (“BG”), by and through its 

attorneys, Daniel S. Kaplan and Marcia G. Cotler of Kaplan & Greenswag LLC, for its 

Third-Party Complaint against Data Wave, Inc. (“Data Wave”), states the following: 

NATURE OF THE CASE 
 
1. The Fair and Accurate Credit Transactions Act, 15 U.S.C. § 1681, et. 

seq. (the “FACTA”) was passed in 2003.  Specifically, inter cilia, the FACTA is alleged 

to prohibit businesses that accept payment via credit or debit card from including more 
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than the last five digits of a credit or debit card number or the card’s expiration date on 

electronically printed receipts provided to consumers (the “Prohibited Information”).  

 
THE PARTIES 

 
 2. Plaintiff Anne L. Stewart, upon information and belief, is a resident of 

Orlando, Florida. 

 3. Defendant/Third-Party Plaintiff BG is an Illinois limited liability 

company with its principal place of business at 6801 W. Roosevelt Road, Berwyn, 

Illinois.  BG East is authorized to, and does, conduct business in the State of Illinois and 

in the Northern District of Illinois. The members of BG East LLC are Joey Buona’s 

Pizzeria Grille – Chicago, LLC and Gino’s East Home, LLC. 

 4. Third-Party Defendant Data Wave is an Illinois corporation with its 

principal place of business at 1440 Kingsbury, Suite 5, Chicago, Illinois.  Data Wave is 

authorized to, and does, conduct business in the State of Illinois and in the Northern 

District of Illinois. 

  
JURISDICTION AND VENUE 

 
5. This Court has jurisdiction over this action pursuant to the FACTA, 

which provides that “[a]n action to enforce any liability created under this subchapter 

may be brought in any appropriate United States district court, without regard to the 

amount in controversy...." 15 U.S.C. § 1681(p). This Court also has jurisdiction under 28 

U.S.C. § 1331. 

 6. This Court has supplemental jurisdiction of the Third-Party Complaint 

pursuant to 28 U.S.C. §1367(a), in that the Third-Party Complaint seeks indemnification 
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against Third-Party defendant Data Wave for any liability of BG arising from the alleged 

violations of FACTA. 

 7. Venue is proper in this Court because the alleged acts arising under the claim 

asserted by Plaintiffs are alleged to have occurred in this District. 

COUNT I 
BREACH OF CONTRACT 

 
 8. BG adopts and incorporates by reference paragraphs 1 to 7. 
 
 9. Data Wave is a vendor and service provider of software and hardware 

used by merchants to process credit card transactions.   

10. On or about April 17, 2002, Joey Buona’s Pizzeria and Grille – Chicago 

(“Joey Bunoa’s) entered into an agreement with Data Wave for the purchase and 

installation of software and hardware to process credit card transactions for a Joey 

Buona’s restaurant located on Superior Street in Chicago, Illinois.   

11. In the summer of 2006, Joey Buona’s entered into a series of transactions 

whereby assets related to the Joey Buona’s restaurant located on Superior Street were 

acquired by BG, including the software and hardware for processing credit card 

transactions at the Superior Street location. 

12. Beginning in June 2006, Data Wave was retained by BG to perform all 

necessary upgrades and revisions to the software and hardware for processing credit card 

transactions at the Superior Street location and to convert said software and equipment 

for use as a Gino’s East restaurant on Superior Street.    Data Wave was to assure that the 

software and hardware were in compliance with all applicable laws.  A copy of the service 

invoice and a contract for said service is attached hereto as Exhibit “A”. 
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13. Data Wave made modifications to the software and hardware so that all 

but the last 4 digits of the consumer’s credit card number on the printed receipt were 

suppressed.   During relevant time periods, Data Wave did not suppress the expiration 

date. 

14. Data Wave breached its agreement with BG by not advising BG that the 

expiration date needed to be suppressed, until after this lawsuit was filed and for failing 

to make such modifications to the software and hardware.  

15. BG, in having to defend the above captioned action brought by Anne 

Stewart and others similarly situated, has suffered damages on account of Data Wave’s 

breach of contract. 

16. To the extent that BG is found liable to Stewart or other Plaintiffs 

similarly situated for alleged non-compliance with the FACTA, BG seeks 

indemnification from Data Wave for all damages, costs and attorneys fees for which BG 

is found liable.  

WHEREFORE, BG East, LLC requests that judgment be entered in its favor and 

against Data Wave, Inc. on Count I in an amount deemed just and determined at trial. 
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Dated: March 17, 2008   Respectfully submitted,  
 
 
      BG East, LLC 
 
      
      By: /s/Daniel S. Kaplan 
            One of its attorneys 
 
     
Daniel S. Kaplan (ARDC No. 6204533) 
Marcia G. Cotler (ARDC No. 6201178) 
Kaplan & Greenswag LLC 
181 Waukegan Road Suite 205 
Northfield, IL 60093 
Ph:   (847) 501-5300 
Fax: (847) 501-5325       
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