

































































156.  In addition, Pepper fraudulently made sworn statements of fact to induce progress
payments and later disavowed said statements in its lien, including the statements regarding the
work completed to date and the contract sum.

157. With each Contractor's Affidavit, Pepper certified "[t)hat the following are the names
of all parties who have furnished material or labor, or both, for said work and all parties having
contracts or sub contracts for specific portions of said work or for material entering into the
construction thereof and the amount due or to become due to each, and that the items mentioned
include all labor or maﬁerials to complete said work according to the plans and specifications."

158.  To add to the fraud and deception, the purported extras claimed by Pepper were not
itemized separately as is custom and practice within construction to allow notice to the Owner of
any claimed adjustments prior to payment, but instead were covertly hidden within adjustments to
the actual trade item.

159.  For example, Pepper's fee for hoisting as shown in payment application number 1
under its guaranteed maximum price was $298,272.00; however, Pepper added an additional cost
for hoisting after the agreement of the GMP without a proper basis or notice.

160.  Pursuant to the scope of the contract provided by Pepper to Randolph, the plumbing
contract price included the requirement that all plumbing and gas was to be brought to valve and
capped at each of the penthouse units. Subsequent to the this agreement, Pepper attempted to claim
an additional amount of approximately $159,000 under CR 23 for the work already included under
the GMP as referred to in Addendum Number 6 to the Contract. After CR 23 was rejected, Pepper
still proceeded to bill the additional amounts to Randolph while failing to indicate that these amount
were included within the payment applications that it was submitting to Randolph.

Fraudulent Apportionment of Mechanics Lien
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161.  Pepper made the decision to record its Original Lien on September 30, 2003 without
apportioning the asserted lien among individual condominium units, despite the fact that the sales of
a number of condominium units had closed prior to the date that the Original Lien was recorded.

162.  Although Pepper knew its failure to apportion the unpaid monies allegedly due
Pepper was improper under Illinois law, Pepper nonetheless fraudulently and deceptively recorded
its Original Lien without properly apportioning the Original Lien among the individual
condominium units, simply because Pepper felt it needed to assert the lien because of alleged delays
in payment that Pepper was owed, and Pepper wanted its Original Lien to be on record.

163.  Further, at the time that Pepper recorded its un-apportioned Original Lien, Pepper
already was planning to make an amendment to the Original Lien at a later time to properly
apportion the said lien.

164.  Pepper did subsequently recorded its Amended Lien in the amount of $4,236,186.00
on October 23, 2003.

165.  With its Amended Lien, Pepper did apportion its purported lien among the individual
condominium units by calculating the construction square footage of the units in other areas of the
building, by determining the costs that Pepper contended were unpaid, and by spreading them
according to the percentage of ownership as reflected in the columns across the chart entitled
"Condominium Property Apportionment Chart" on page 4 to Pepper's Amended Lien. (see Exhibit
D, p. 4).

166.  When Pepper recorded it Amended Lien, it further acted fraudulently and
deceptively when it apportioned the said lien to certain individual condominium units, even though
Pepper knew that the four-month recording period outlined in the Mechanics Lien Act had already

expired with respect to those condominium units.
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167.  With its Amended Lien, Pepper did make a distinction between outstanding balance
attributable to common elements, which were charged to all units, and the outstanding balance
attributable to work on particular units including any specific finish upgrades, the costs of which
were included in the mechanics lien and attributed to the specific units that generated that cost.

168.  On February 3, 2004, Pepper recorded its Partial Satisfaction or Release of
Mechanics Lien. Exhibit 1 to the Partial Satisfaction or Release of Mechanics Lien contained a
chart which purported to demonstrate how Pepper apportioned the payment of draws 17 and 18
against units in a manner that reduced the apportioned lien against those units, as well as the overall
lien by the amount of the payment. (See Exhibit F).

169.  However, in applying the payment against the individual condominium units to
reduce their apportioned liens, Pepper knowingly made the decision at the executive level not to
apply the payments received from Randolph in proportion to the ownership interest or in the same
method by which it apportioned the lien in the first place.

170.  Instead, Pepper only applied the payments received from Randolph against
individual condominium units that had not yet been paid in full, and which thus were not subject to
a policy of title insurance, with the intent to defraud and deceive Randolph.

171.  Pepper also chose to improperly apportion amounts of the Partial Release of Lien to
the oldest complete units, against which the lien was untimely recorded, but where payments for
application 17 and 18 were not consistent with the released amounts on those units. As a result of
the false apportionment of Pepper's Partial Release of Lien, its remaining liens were overstated.

172. Pepper concealed the failure to insulate plumbing as required in the Contract
Documents.

173. Pepper concealed its failure to provide proper flashing and end dams at windows.
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174. Pepper concealed the use of improper materials, including wall components, lintels,

MEP components and insulation.

Fraudulent Concealment of Defective Construction

175. In addition to Pepper's fraud with respect to the apportionment and release of its
purported mechanics lien, Pepper acted fraudulently when Pepper and its subcontractors attempted
to actively conceal defective construction resulting in additional time and costs due to the necessity
to constantly monitor the work of Pepper and its subcontractors.

176.  Specifically, Randolph discovered that Pepper or its subcontractor had not properly
constructed the Wicks to properly drain water from inside the masonry cavities pursuant to Section
4810 of the Project Manual but was instead fraudulently and deceptively gluing Wicks to the
outside of the brick and covering the Wicks with the base flashing such that, after installation, the
Wicks appeared to be correctly installed.

177. Due to the fraud and active concealment of Pepper or its subcontractor in gluing the
Wicks, Randolph did not discover the problem with the Wicks until Spring of 2004.

178.  However, even after Pepper was notified of the deficient installation of the Wicks by
Randolph, Pepper continued improperly installing the Wicks and actively concealed its continued
failure to properly install the Wicks.

179.  For example, in some instances the Wick rope was either the improper length and did
not reach inside the masonry cavity in order to properly drain water, or the rope was mortared over
such that the rope did not extend through the exterior wall in order to properly drain water, or the
rope was improperly spaced, or the rope was dry set into the drill holes in the brick mortar joints
and was therefore loose resulting in the rope falling out of the hole at some locations, or the plastic
weep was installed above the new flashing and would not allow for water collected by the through-

wall flashing to be drained to the exterior.
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180.  Pepper's continued active concealment of the fact that Pepper improperly installed
the Wicks was an act to defraud Randolph.

I81.  As a consequence of the fraud committed by Pepper, Randolph suffered damages,
including payments for uncorrected work, payments for uncompleted work, and additional capital
costs and delays resulting from various liens and litigation; all of which exceeded three million
dollars, but have not as of yet been finally determined.

WHEREFORE, Plaintiff, 720-726 Randolph Associates, LLC, by and through its attorneys,
prays for judgment in its favor and against Defendant, Pepper Construction Company, for damages
in excess of $13,000,000.00 (Thirteen Million Dollars, exactly), plus punitive damages, attorneys
fees, costs and such other relief as the Court deems Just and proper.

COUNT 1V -SLANDER OF TITLE

182. Randolph re-alleges and incorporates Paragraphs 1-136 as though fully set forth
herein as Paragraph 182.

183. On September 30, 2003, Pepper recorded an Original Contractor's Claim for
Mechanic's Lien for the amount of $4,467,246.00.

184. Pepper knowingly recorded its Original Mechanics Lien without apportioning the
asserted lien among condominium units or individual condominium units, despite the fact that the
sales of a number of condominium units had closed prior to the date that the Original Mechanics
Lien was recorded.

185.  Additionally, at the time that Pepper recorded its lien, Pepper was not entitled to
payment for additional work and had overstated its lien by more than 31%.

186. On October 23, 2003, Pepper filed an original Contractor's Amended Claim for

Blanket Lien in the amount of $4,236,186.00.
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187.  Pepper knew that the lien was false or made the lien claim with reckless disregard of
the truth. The claimed change orders included: 1) work that was already within the scope of the
Contract and therefore not additional work; 2) claims for additional costs incurred by Pepper as a
result of its own delays; 3) claims for administrative costs which should have been included within
Pepper's fee; and 4) claims based upon additional costs, even though resulting from Pepper's failure
to properly perform under the Contract.

188.  For example, with CR 23, Pepper claims an extra in the amount of $159,604.00, for
Rough in of penthouse plumbing waste vent and water piping ahead of actual build out of the units.
Pepper incorporated this amount into its lien claim. However, the work performed by Admiral
Plumbing and contained within CR 23 was already within the scope of the Contract and should not
have been charged as an extra because it was not additional work. Thus, Pepper was not entitled to
additional compensation for the work incorporated in CR 23.

189.  Pepper knew that by recording its overstated lien, that Randolph would suffer
damage including the inability to sell and close on units and resulting interest and other expenses to
carry the property.

190.  As the result of the false lien recorded by Pepper, Randolph has been injured by
having its title to its property slandered, by having its business expectations damaged, and by
incurring legal fees.

WHEREFORE, Plaintiff 720-726 Randolph Associates, LLC, by and through its attorneys,
prays for judgment in its favor and against Defendant, Pepper Construction Company, for damages
in excess of $13,000,000.00 (Thirteen Million Dollars, exactly), plus punitive damages, attorneys
fees, costs and such other relief as the Court deems just and proper.

COUNT IV -CONSUMER FRAUD

28

8266637.1



191. Randolph re-alleges, and incorporates Paragraphs 1-136 as though fully set forth
herein as Paragraph 191

192, During all relevant times hereto there has been in existence a statute known as the
Consumer Fraud & Deceptive Practices Act, 815 ILCS 505/1 et seq., Pursuant to said Act deceptive
acts or practices, including deception, fraud, false pretense, false promise, misrepresentation or the
concealment of any material fact, with intent that others so rely is declared unlawful.

193. As alleged in the allegations herein, Pepper made untrue statements of material facts
throughout the execution of the Contract and in subsequent billings.

194.  Specifically, Pepper represented and certified in 18 payment applications, to induce
payment, that the work for which it was seeking payment was completed in accordance with the
contract documents which required the work would be free from defects and that the work would
conform to the requirements of the Contract Documents.

195. However, Pepper was aware when it certified said payment applications that work
which it had applied for was not complete in accordance with the contract documents and that the
amount shown on the sworn statements was not due or to become due.

196.  In addition, Pepper made sworn statements of fact to induce progress payments and
later disavowed said statements in its lien and Complaint including statements concerning work
completed to date and the contract balance.

197.  Pepper knew that these statements in the form of the Contract Documents and the
subsequent billings were false. Randolph had the right to rely and was justified in relying upon
those statements. Pepper made those statements for the purpose of fraudulently and deceptively
inducing Randolph to pay the amounts of money requested in the false billings and unwittingly paid
for work which was not completed and for other work which was not in accordance with the

Contract Documents.
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198.  As a result of the fraud and deceptive practices undertaken by Pepper, Randolph has
been injured by making payments which were not due, and after making substantial payments in
excess of 96 percent of the original guaranteed maximum price for work that was certified by
Pepper as completed in accordance with the contract documents, Randolph has suffered damages by
over payment, interference and delay and substantial excess costs, encumbrances by subcontractors
to Randolph and severe financial damage to the project and by having its title to its property
slandered, by having its business expectations damaged, and by incurring legal fees.

WHEREFORE, Plaintiff, 720-726 Randolph Associates, LLC, by and through its attorneys, -
prays for judgment in its favor and against Defendant, Pepper Construction Company for damages
in excess of $13,000,000.00 (Thirteen Million Dollars, exactly), plus punitive damages, attorneys
fees, costs and such other relief as the Court deems just and proper.

Respectfully submitted,

720-726 RANDOLPH ASSOCIATES, LLC

Aogleth; 10

Justin L. Weisberg

W. Matthew Bryant

Elizabeth Y. Wei

Arnstein & Lehr, LLP

120 South Riverside Plaza, Suite 1200
Chicago, Illinois 60606

Tel: (312) 876-7100

Firm No.: 25188
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