Case 1:08-cv-04061 Documentl1l  Filed 07/17/2008 Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
BURBACH AQUATICS, INC., as Successor )
to David F. Burbach, d/b/a Burbach Municipal )
& Civil Engineers, )
) :
Plaintiff, ) FILED: JULY 1/, 2008 -
) 08CVv4061
V. ) NO. JUDGE DOW
) MAGISTRATEJUDGE DENLOW
THE CITY OF ELGIN, ILLINOIS, ) AEE
A Municipal Corporation, )
)
Defendant. )
COMPLAINT AT LAW

Plaintiff, Burbach Aquatics, Inc., as successor to David F. Burbach, d/b/a Burbach
Municipal & Civil Engineers (“BAI”), for its Complaint against Défendant, the City of Elgin,
Illinois (“Elgin”), states and alleges as follows:

1. BAI is a corporation organized under the laws of the State of Wisconsin, and is
engaged in business as an architectural and engineering firm specializing in the design of aquatic
facilities. At all times material herein, BAI and/or its principal, David F. Burbach, was properly
licensed and authorized to practice engineering and architecture in the State of Illinois.

2. Elgin is a munigipal corporation organized and existing under the laws of the
State of Illinois and located in Kane County, Illinois.

3. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§ 1332(a)(1) because it is an action between citizens of different states and the amount in

controversy exceeds $75,000, exclusive of interest and costs.
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4. Venue in this District and Division is proper under 28 U.S.C. § 1391(a) because
the defendant resides, and a substantial part of the events giving rise to this action occurred, in
this District and Division.

5. On or about March 8, 1995, BAI’s predecessor in interest, David F. Burbach,
d/b/a Burbach Municipal and Civil Engineers, entered into a written contract whereby BAI
agreed.to provide, and Elgin agreed to pay for, engineering services for the renovation and/or
replacement of Elgin’s municipal pools and bathhouses at Lord’s Park and Wings Park (the
“Contract”). See Exhibit A.

6. BAI provided the services required by the Contract, and pérformed all conditions
precedent to receiving payment under the Contract.

7. Elgin breached the Contract by failing and refusing to pay BAI the sum of
$135,559.72, plus interest at the rate of 18% per annum.

| 8. As a direct result of Elgin’s breach, BAI has been damaged in the sum of
$135,559.72, plus interest at the rate of 18% per annum.

WHEREFORE, Burbach Aquatics, Inc. demands judgment against Elgin in the sum of
$135,559.72, plus interest at the rate of 18% per annum. Plus its costs and disbursements
incurred herein.

Dated: July 16, 2008
Burbach Aquatics, Inc., Plaintiff

By: /s/ Lisa M. Fontoura
One of its Attorneys

- Fred E. Schulz (2516500)
Lisa M. Fontoura (6273876)
Wildman, Harrold, Allen & Dixon LLP
225 West Wacker Drive, Suite 2800
Chicago, IL 60606
(312) 201-2000 / Fax: (312) 201-2555
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*Curtis D. Smith (102313)

Moss & Barnett

A Professional Association

4800 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN 55402-4129

(612) 877-5285 / Fax: (612) 877-5999

Attorneys for Plaintiff Burbach Aquatics, Inc.

* Application for admission pro hac vice pending

1893947 ' 3
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" AIA Document B141

Standard Form of Agreement Between
Owner and Architect

1987 EDITION

THIS DOCUMENT HAS IMPORTANT LEGAL C‘ONSEQUENCES,- CONSULTATION WITH
AN ATTORNEY IS ENCOURAGED WITH RESPECT TO ITS COMPLETION OR MODIFICA ZION.

AGREEMENT

made as of the ****Eighth ¥Rikkk SRk AR (g of FRkIRarol  RkkkkdkEXARARR | the year of
Nineteen Hundred and Ninety Five#®x###%x(1995)

BETWEEN the Owner:

(Namg and address) .

Cirty of Elgin, Illinois, a municipal corporation (hereinafter referred to as "owner™)
Elgin Parks and Recreation Department

31 Fountain Square

Eh6 e Jkinpdg, 60120

{Name end addrass)

David F. Burbach, dba
Burbach Municipal and Civil Engineers
5974 State Hlghway 80 South, P,0. Box 721, Platteville, WI 53818

For the following Project:

(Include detalleda description of Frofect, focation, address and scope.}

Renovation and/or replacement of the Owner's municipal swimming pools and bathhouses
at Lorde and Wings Park in the City of Elgin, County of Kane, State of Illimois.

T

Now, therefore, for and in comsideration

of the myutual promises and covenanrs contained herein, the sufficiency of which is
hereby acknowledged,

The Owner and Architect agree as set forth below.

Copyright 1917, 1926, 1948, 1951, 1953, 1958, 1961, 1963, 1966, 1967, 1970, 1974, 1977, © 1987 by The American Institure
of Archliects, 1755 New York Avenue, N,W,, Washingron, D.C. 20006. Reproduction of the material herein or substantial
quatatlon of its provisions without writen permission of the AlA violates the copyright laws of the Unlied States and will be
subject 1o lepal proseculion.

AlA DOCUMENT B141 + OWNER-ARCHITECT AGREEMENT + FOURTEENTH EDITION = AJA® » ©1987
THE AMERICAN INSTITUTE OF ARCRITECTS, 1735 NEW YORK AVENUE. NI, WASHINGYON, D.C. 20006 B141-1987
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TERMS AND CONDITIONS OF AGREEMENT BETWEEN OWNER AND ARCHITECT

ARTICLE 1
ARCHITECT'S RESPONSIBILITIES

1.1 ARCHITECT'S SERVICES

1.1.1 The Architedt's services consist of those services par-
formed by the Architect, Architect's cmployees and Architect’s
consuleans 25 enumerated in Articles 2 and 3 of this Agreement
and any other services lncluded in Acticle 12.

1.1.2 The Architect's services shall be performed as expedi-
tiously a5 is consistent with professional skill and care and the
acderly progress of the Work. Upon request of the Owner, the
Architect shall submit for the Owner’s approval 2 schedule for
the performance of the Architecr's sexvices which muy be
adjusted as the Project proceeds, and shall include allowanees
for petiods of tme required for the Qwner's revicw and for
approval of submissions by authorites having jurisdiction over
the Projoct, Time limlts established by this schedule approved
by the Ownarshall not, cxoept for rezsonable cause; be excended
by the Architect or Owner,

1.1 The sexvices covered by this t 2re subject to
the rime limiradons contatned In Subpzragraph 11.5.1.

ARTICLE 2
SCOPE OF ARCHITECT'S BASIC SERVICES

2.1 DEFRNITION

2.1.1 The Architect's Basic Scrvices consist of those descibed
in Paragraphs 2.2 through 2.6 2nd any gther servies idant|fed
in Article 12 25 part of Basic Services, 2ad include noomal struc-
tural, mechanical and electrical enginecting scrviees,

22  SCHEMATIC DESIGN PHASE

22,1 The Architecr shall review the program fumished by the
Owner 1o 2scertain the requirements of the Project and shalf
arcive 2ar 2 mutual understanding of such requirements with the
Ovwmer,

222 The Architect shall provide 2 preliminary evaluation of
the Owner’s program, schecdule and constructon budget
requiramicats, cach In terms of the other, subject to the lmita
tlons set forth In Subparagraph $.2.1.

2,23 The Architect shall review with the Qwner altemative
approaches o design and construcdon of the Project,

2:2.4 Based on the munally agreed-upon program, schedule
and construction budger requirements, the Architect shall
prepare, for approval by the Owner, Schemsadc Design Docu-
ments consisting of drawings and othar docurnents {liystrating
the scale and refationshlp of Project components.

2.2.5 The Architect shall submit 1o the Owner 2 preliminary
astimate of Constructioa Cost based on cutrent area, volume or
other unit costs.

23  DESIGN DEVELOPMENT PHASE

2.3.1 Based on the approved Schematic Design Documents
and any zdjustments authorized by the Qwner in the program,

schedule or construction budget, the Architect shall prepare,
for approval by the Owner, Design Development Documents
consisting of deawlngs and other docurments 0 fix and describe
the size and chamcter of the Project as 10 architectural, strue-
tural, mechanical and decrrical systems, materials and such
other clements 25 may be appropriate,

2,3.2 The Architect shall advise the Owner of any adjusiments
10 the preliminary estimate of Construction Cost. .

2.4  CONSTRUCTION DOCUMENTS PHASE

2,4.1 Based on the approved Design Development Docu-
menes and any further adjustments in the scope or quality of
the Project or In the condtructon budget authorized by the
Qwner, the Archirser shall prepare, for approval by the Owner,
Canstrucdon Documents consisting of Drawings and Specifica-
tons secring forth in derail the requirements for the construe-
tion of the Profect.

2.4.2 The Architcet shall assist the Owner In the prepardon of
the neoessary bidding informacion, bldding forms, the Condi-
tlons of the Contract, and the form of Agreement between the
Owner and Contractor.

2.4.3 The Architect shall 2dvise the Owner of any adjusonents
to previous preliminary esdmares of Constrocdon Cost indi-
cated by changes In requlrements O general market conditions.

2.44 The Architecr shall assist the Owner in connection with
the Owner's respansibility for fllng documents required for
the approval of gavernmental authoritles having jucdsdictdon
over the Project,

25  BIDDING OR NEGOTIATION PHASE

2.5.1 The Architect, following the Owner's approvat of the
Construgtion Documents and of the kuest preliminary estimate
af Construction Cost, shall assist the Owmer in obealning bids
or negotiated propasals and assist in awarding and preparing
contracts for construction.

2.6 CONSTRUCTION PHASE—ADMINISTRATION
OF THE CONSTRUCTIOR CONTRACT

2.6.1 The Architect's responsibltity wo provide Basic Services
for the Consuuction Phasc under this Agrcement commences
with the awacd of the Conrract for Conserucdon and ermi-
nates at che carller of the issuznce to the Qwaer of the final
Certificate for Payment or 60 days after the date of Substan-
izl Compledion of the Work.

2,62 The Architeet shall provide admmnistration of the Con-
tract for Constouction 25 set forth belowxmg h theRpaey

Genersl Conditlons of the Contracy for
Conscruction, current as of the date of this Agreement, unless
otherwise provided in this Agresment.

2.6.3 Dutlcs, responsibilities and limitations of authodey of the
Architect shall not be restelcted, modified or extended without
written agreement of the Owner and Architect Wit

U
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.

2.6.4 The Apchite¢! shadhbresreprescmertiveofand shall advise
and consult with the Qwner (1) durlng construction untll finad
payment to the Contractar is due, 2nd (2) 7§ an Additional Ser-
vi¢e at the Qwner's directlon from time (o time during the cor-
rectlon perlod described in the Contract for Construction. The
Architect shall have authority ta act on behalfl of the Qwner
only to the extent provided in this Agreament unless otherwise

O 1 OSe PSTY bg  Architect s not

an employsae

2.6.5 The Architcet shall vislc the site at intervals appropriste
0 the stage of construction or 2s otherwise agreed by the
Owner and Architect in writing (0 becomé gencrally familiar
with the progress and quallty of the Wark completed and 10
determing in general If the Work s being pecformed in 4 man-
ner indicating that the Work when completed will be la accor-
dance with the Contract Documcents. However, the Architect
shall not be required 10 make exhaustive or continuous on-sitc
inspections t0 cheek the quality or quantcy of the Worle, On
the basis of on-site observations a5 an zechitect, the Architect
shall kaep the Owner Informed of the progeess and quatity of
the Work, and shall endaavor to guard the Owner agalnst
defects and deficiencies m the Work, (More extensive site
representation may be agreed {0 as an Additional Service, as
described it Parvagraph 3.2.)

2.5.6 The Architect shall not have control over or chargs of
. And shall not be responsible for constructon means, methods,
& techniques, sequences or procedures, or for safety procutions

£ and progrms In connection with the Work, since thesa are

1 solely the Contracior's responsibllity under the Condract for
© Construction, The Architect shall not be responsible for the

"2 Coatractor's schedules or &llure to carry out the Work in gecor-

g dance with the Concract Documents. The Architect shall not
& have control over or charge of acts or amisstons of the Contrac-
Qtor, Subcontractors, or their agents or employees, or of any

= Other persons performing portions of the Work.

o
22.6.7 The Architect shall ac 2ll dmes have acoess 1o the Work
wherever it is in preparation or progress.

2.6.9 Bascd on the Architeet's observations and evaluations of
the Concractor's Applicadons for Payment, the Architect shall
revicw and cerrify the amoundss due the Contractor,

2.6.10 The Architect’s certification for payment shall constie

e 4 fopresentation o the Owner, based on the Architect's<

observations at the site s provided in Subpacagraph 2.6.5 and
on the dar comprising the Contractor's Application for Pay-
ment, that the Work has progressed 1o the point indicated and
“thar, 10 the best of the Architect’s knowledge, informadon and
belicf, quality of the Worlk is in accordance with the Contract
Documents. The foregaing representations are subject to an
evaluadon of the Work for conformanee with the Conrracr
Documents upon Substantial Completion, to results of subse-
quent tests and inspections, to minor daviadons from the Con-
tract Documents carrecable prior to complction and o spe-
cific qualifications expressed by the Architeet. The issuance of a
Cenlficate for Payment shall further constitute 2 representatian
that the Contractor is entitled 1o payment in the amount cerd-
fied. However, the issuance of a Certificate for Payment shall
nof be 2 representation that the Architect has (1) made exhaus-
live Or CcOMINUOUS OR-Site INSPECtons 1O ¢heck the quality or

reasonably performed
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quareity of the Work, (2) revicwed canstruction means, meth-
ods, wechniques, scquencess or procedures, (3) reviewed copies
of requisitions reccived from Subcoatragtors and material sup-
pliers and other data requested by the Owner (o substantitic
the Conrractor's right to payment or (4) ascectzined how or for
what purpose the Contractor has used money previously paiq
on accourns of the Conrcact Sum.,

2.8.11 The Architect shall have authotity o ceject Work which
docs not conform to the Contract Documentsf Whenever the
Arzhitect considers it nceessary or advisable foc implemenea-
tion af the intent of the Contract Documents, the Architect will
have authority to reduire additlonal Inspectlon or tesung of the
Work in accordance with the peovisions of the Contract Docu-
ments, whether or nat such Work is fabdeated, installed or
completed. However, ncither this authority of the Architect nor
2 decision made In good fith elther 1o excrcise or not 1o exer-
cise such aurhority shall give rise to 2 duty or responsibility of
the Architect 1o the Conteactor; Subcontractors, material and
equipment supplicrs, their 2geats or cmployees or other per-
sons performing portions of the Worle.

2,6,12 The Archirect shall review and approve or wle other
2ppropriate action upon Conrractor's submiteals such as Shop
Drawings, Product Data and Samples, but only for the limited
purpose of checking for conformance with information given,
and the design conecept expressed In the Contazet Documents.
The Architoet's action shall be wken with such peasonable
prompiess a$ 1o cause no defxy in the Work or in the con-
struction of the Owner or of separate contractors, while allow-
ing sufficlent ime in the Architeer's professionsl judgment to
permit adequare review. Review of such submitals Is not con-
ducred for the purpose of deterrnining the aocuracy and com-
pleteness of other deeails stich 25 dimensions and quantltles or
for subsundadng instructions for instaliation or perforrmance of
equipment or systems designed by the Contractor, all of which
remain the responsibility. of the Contractar to the extent
required by the Contract Documents. The Architect's review
shall not constitute approval of safery precautions or, unless
otherwise spedfically stated by the Architect, of constauction
means, methods, techniques, sequences or procedures, The
Architect’s approval of ¢ spedfic item shall not indicate
approval of an assembly of which the ftem Is 2 component.

inform Owner upon

e existence of any shuch nonconforwing wo s

mmediately

and shall 1
ascerjgdning th

- When professional certification of performance characteristics

of marerials, systems ar equipment is requircd by the Contract
Documents, the Architect shall be entitled to rely upon such
cenilication to establish that the materials, systems or equip-
ment will meet the performanee criteria required by the Con-
tract Documents.

2.6.13 The Architect shall prepare Change Orders and Con-
steuction Change Directdves, with supporiing documenuation
and daa if deemed necessary by the Aschitect a5 provided in
Subparagraphs 3.1.1 and 3.3.3, for the Owner's approval and
executdon in accordance with the Contract Documents, and
may authorlze minor changes in the Work not involving an
adjustmant in the Contract Sum or an extension of the Contraet
Time which are not Inconsistant widh the intent of the Contract
Documents.

2.6.14 The Architecr shall conduct inspections to determine

the date o dates of Substantia) Compledon and the dare of final .
completion, shall reccive and forward o the Owner for the (
Qwner's review and records wrilten warranties and related
documents required by the Contract Documents and assem-

bled by the Contractor, and shall issue 2 final Certificate (or Pay-

ment upsn compliance with the requirements of the Contact
Dacumcats.,
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.6.15 The Architect shall interpret and decide matters capt
Ing pecformance af the Owner and Contractor underthe
requjregnents of the Contexct Documents on written reqpést of
citherthe Qwner or Conrrctor, The Architect’s cespdnse o
such reyuests shall be made with reaspnable prompfiess and
within an¥ dme limits agreed upon.

26.16 In ctations and decisians of the itect shall be
consistent wittiNhie intent of and reasonably jdferable from the
Contract ts and shall be In wri or in the form of
drawings. When minking such interpretgtions and Inidal ded-
sions, the Architecy endidvor o/ secure faithful pecfor-
mance by both Qwner drd Contractof, shall not show pardatity
to elther, and shall ot belable fopresults of interpremtions oc
dectsions so rendered in g th,

2.6.17 The Archltect's decisibris on maticrs relating to acsthe-
tic effect shall be final If corsistentwith the intent expeessed In
the Contract Documenty’

2.6.18 The Archites( shall render wiiticn decisions within a

reasonable dme ogall clzims, disputes or mamxers in quas-
tion between iy Qwner and Contractor 1 g 1o the exacu-
tion or p of the Work a5 provided g the Contrac
Docurnents, . ’

2.6.19 Phe Architect's decisions on clalms, dispures oc other

maitepy, including those in queston between the ORgqer and
Co €, except for those relating to acstheric offect 3 pro-
¥ In Subparsgraph 2.6.17, shall be subject to arhireaton as

rovided In this Agreement and in the Contract Documents?

ARTICLE 3
ADDITIONAL SERVICES

3.1  GENGRAL

3.1.1 The services described In this Amticle 3 2re not included
in Baslc Services unless so identificd in Article 12, and they shall
be paid for by the Owner as provided {n this Agreement, in
additon to the compensation for Basic Services. The services
described under Paragraphs 3.2 and 3.4 shall only be provided
if authorized or confirmed in writing by the Qwner, If services
described under Contingent Addldonal Services in Paagrmph
3.3 are required duc to droumstances beyond the Architect's
control, the Architect shall nodfy the Owner prior to com-
mencng such services. If the Owmer deems that such services
described under Paragraph 3.3 are not required, the Owner
shall give poenpe written notice 10 the Architect, If the Owner
indicares in writing that 3l or part of such Contingent &ddi-
tional Services are not required, the Architect shall have na obli-
gation to provide those services.

3.2 PROJECT REPRESENTATION BEYOND BASI
SERVICES .

321 If more extensive representation at the sie than is
described in Subparagraph 2.6.5 Is required. the Architect shall
provide one or more Project Representatives 10 assist in cacry-
ing out such additlonal on-site responsibititics.

3.2.2 Project Representatves shall be selected, emplayed and
(directed by the Architect, and the Architeet shall be compen-
saed therefor as agreed by the Owner and Architect. The
dutles, responsibilitics and limitadons of autharity of Project
Representalives shall be s described in the edidon of AlA
Document B352 current as of the date of this Agreement, unless
arharwise agreed, '
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3.2.3 Through the obscrvations Dy such Project Represen.
wtives, the Architect shall ¢endeavos (© provide further prorec.
tion for the Owner against defects 20d deficiencics in the Work
but the furnishing Of such Projéct (CPrEsEN@UON shall poy
modify the rights, responsibilities or obligations of the Architee;
15 described elsewhere in this Agreement.

33 CONTINGENT ADDITIONAL SERVICES

3.3.1 Making revisions In Drawings, Spocifications or othey
documents when such revisions arc:

.1 inconsistent with approvals or instructions previously
given by the Owner, including revisions made neces-
sary by adjustments in the Owmer's program or Proj-
cct budger; B

.2 required by the enactment or revision of codes, laws
or segubidons subsequent to the prepacadon of such
documents; or

3 duc to changes required as a result of the Owner's fall-
ure to render decisions in a timely manaer.

332 Providing scrvices required becatse of significant
changes in the Projoct Including, but not imited 1o, size, quals
ity, complexity, the Owner’s schedule, or the method of bid-
ding oc negotirting and contracting for construcdon, except for
services required under Subparagraph 5.2.5.

3.3.3 Preparing Drawings, Specificitions and other docurnen-
cadon and supporting data, evalvating Conrracior’s proposals,
and providing other services in connection with Change
Orders 2nd Construction Change Divectives.

3.3.4 Providing services in connectian with evaliating substi-
tutions proposed by the Contractor and making subsequent
revisions 1o Drawings, Specificrtions and other documentation
rosulting therefrom,

3.3.5 Providing consultaton conceming replacement of Work
damaged by fire or other cause during construction, and fur-
nishing services required in connection with the roplicement
of such Work.

3.3.6 Providing services made neccssary by the defult of the
Cantraceor, by major defects or deficiencies in the Work of the
Contractor, or by kiluse of performances of citherthe Owner oc
Conrractor under the Contract for Construction.

3.3.7 Providing scrvices in evaluating an extensive number of
claims submitted by the Contractor or others in connecton
with the Waork.

3.8.8 Providing scrvices in connecton with g pubtic hearing,
arbleration proceeding or legal proceeding except where the
Architect Is panty thereto.

3.3.9 Prcparing documenis for alternate, separate or sequentiall
bids or providing scrvices in connectlon with bidding, negota-
tlon or constructon prior tq the completion of the Construc-
tion Documents Phase.

3.4  OPTIONAL ADDITIONAL SERVICES

3.4.1 Providing analyses of the Ownier’s needs and progrm:
ming the requiremens of the Project.

3.4.2 Providing financial feasibility or othet special studics-

3.,4.3 pProviding planning surveys, site evaluations or com-
parative studles of praspective sites,

AlA DOCUMENT B141 + QWNER-ARCHITSECT AGREEMENT ¢ FOURTEENTH EDITION = AlA® » ©1967
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3.4.4 providing special surveys, environmental studics and
submisstons required for approvals of gavernmental authoritics
or others having jurisdiction over the Project.

3.4.5 Providing scrvices celative 10 futued facilitias, systems
and cquipment.

4.4.6 Providing services to investigate existing conditions ot
facilities or (0 make measured drawings thercof,

' 3.4.7 Providing services 1o varify the accumcy of dmwings or
other information fuenished by the Gwner,

3.4.8 Providing coordination of canstruction pecformed by
separate conuractors or by the Owner's own forees and coordi-
naton of services required in connection with construcdon
performed and cquipment supplied by the Owner.

3.4.9 Providing scrvices in connection with the work of a con-
struction manager or separate consultants renined by the
Qwner., .

3.4.10 Providing denailed estimares of Consteucton Cost,

3.4.11 Providing dewiled quantity surveys or Inventaries of
marterial, equipment and labor, :

3.4,12 Providing analyses of owning and operating costs.

3.4.13 Providing interior design and other similar secvices
required for of in connecton with the selection, procurement
or insladon of fumbture, furnishings and related equipment.

8.4.14 Praviding secvices for planning reaant or rental spaces,

3.4.15 Making investdgarions, inventorics of muterials or.cquip '

ment, o vahuations 2nd detalied 2ppraisals af existing Belities.

3.4.16 Preparing a set of reproducible record deawings show-
Ing significanit changes In the Work made during constructlon
based on marked-up prints, drawings and other dara furnished
by the Contractor 1o the Acchitect.

3.4.17 Providing assistance in the utilization of equipment oc

systenis such as testing, adjusting and balancing, preparation of
operation and malnienance manuwls, training personnel for

operation and maintenance, and consultation durng operadon,

3.4.18 Providing servicss after Issuance to the Owner of the
flnal Ceprificate for Payment, or in the absence of 2 final Cer--
dficate for Payment, more than 60 clays after the date of Sub-
stantial Compledon of the Work.

3.4.18 Providing services of consultants for other than archi-
tectural, structurd, mechanical and electrical engineering por-
tions of the Project provided as 2 parr of Basic Services.

3.4,20 Providing any othee services not otherwise induded in
this Agreement ar nor customnarily furnished in accordance
with generally accepted z2rchitectural practice, ‘

ARTICLE 4
OWNER'S RESPONSIBILITIES

4.1 The Owner shall provide full Information regarding
requirernents (or the Project, including a program which shall
set forth the Owner's objectives, schedule, constraines and cri-
teria, including space requiremnents and relationships, flexi.
bility, expandabllity, speclal equipment, systems 2nd  site
requirements.

Filed 07/17/2008 Page 6 of 24
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4.2 The Qwner shall establishRAESERn averall budget for
the Project, including the Construcdon Cost, the Owner's other
casts and reasonable contingencices related o all of these costs.

4.3 |f R PR SRR PRI
AR OO P T o S R g S K b X SR SR P P AR
EeseblisstieRicnSehitiotesemas.

4.4 The Owner shall designate 4 cepresantative anthorbodte-
aGt-oR-the-Guners-behalf with respect to the Project. The
Owhner or such authorized representative shalf render decisions
in 2 timely manner pertaining to documents submitted by the
Architect in order to avoid unreasonable delay in the orderly
and sequend progress of the Architect’s services.

Architect
4.5 The G shalt furnish surveys describing physical

characreristics, legal limitations and udlity locatlons for the site
of the Project, and 2 written lcgal description of the site. The
surveys and legal informadon shall include, as applicable,
grades and lines of streers, alleys, pavements and adjoining
property and structures; adjacent dralnage; dghts-of-way,
resuictons, easements, encrozchments, zoning, deod restic-
tions, boundaries and contours of the site; locadons, dimen-
sions and necessery data pertalning to existing buildings, other
lmprovements and trees; and information conoeming available
utllity services and lines, both public and private, above and
below grade, including inverts and depths. All the Information
on the survey shall be referenced 19 a project benchrnark,

4,6 The Owner é‘ﬁ&hmkh the scrvices of geotechnical engl-
neers when such services are requested by the Archltect. Such
services may Include buc are not limitcd to test borings, test
pits, determinations of soll bearing values, percshtion tests,
evaluatons of hazardous materials, ground corrosion and resis-
tvity wests, induding necessary operztions for antlcipadng sub-
soll conditions, with reports and appropdare  professional

A

W by’ Quner shall be
oo, L £ oD APRTOYAL By O et

46.1 The O
tants when such scPV¥ides ace rezsomably required by the scope

oT to & .
er slaal&-&mﬁl’z te Servites of ouher consul-

of the Profect and are reaussted by she Acchilrect . Written apprc

by Owner shall be required prior to any suc

4.7 The Owner shall fumlsh structural, mechanical, chemical,
2ir and water pollution tests, tests for hazardous materials, and
other khorarary and cnvitonmentl twests, inspections and
reports cequired by law or the Contract Documents.

4.8 The OwndSRRFflTish a1 lcﬁlﬁuﬁxgi&&ugﬁﬁﬁ&
counseling services as may beln at any time for the
Projecr, Including 2uditing scrvices the Owner may require to
verlfy the Contracroc’s Applicatipns for Payment or to ascertain
how or for whar purposes the Contractor has used the moncy
paid by or an behalf of the Ownier.

4.8 The services, informatlon, sucveys and repoas required by
Paragraphs 4, 6through 4.8 shall be fumished at the Owner's
expense, and the Architect shall be endiled to raly upon the
sccuracy and completencess thereo!.

4.10 Prompt wrinien notice shall be given by the OQwner to the
Architect if the Qwner becomes awire of any fault or defect in
the Profect or nonconfommance with the Contract Documents,

4.11 The proposed language of cortificates or centifications
requested of the Architect or Architect’s consulrants shall be
submltted ta the Architect for review and appraval at least 14
days prior to execudon. The Owner shall not request certlfica-
tions that would require knowledge or serviges béyand the

wC

C

scopz of 1hi% ggrccmcaztArichﬁtect g?alltggﬁsx}nreasonat

reruse execute 3uch certirica
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ARTICLE 5
CONSTRUCTION COST

5.1 DEFINITION

5,11 The Construction Cost shall be the towl cost or esu-
mared cost to the Owner of all elements of the Project designed
ar specified by the Architect.

5.1.2 The Construction Cost shall include the cost at cucrent
market rates of labor and materials fumished by the Qwner and
cquipment designed, specified, selected or specially provided
for by the Architect, plus 2 reasonable allowance for the Con-
wacor's overhead and profit. n addition, a reasonable allow-
ance for contingencies shall be included for market conditions
at the time of bidding and for changes In the Wock durng
construction.

§.1.3 Construction Cost does not Include the compensaton of
the Archivect and Architect's consultants, the costs of the land,
rights-of-way, fAnancing or other costs which are the espon-
sibllity of the-Owner 25 provided in Article 4.

§2  RESPONSIBILITY FOR CONSTRUCTION COST

5.2.1 Evahvdops of the Owmer's Project budget, prellminary
estimates of Construation Cost and denalled estinuates of Con-
srrucdon Cost, If any, prepared by the Architect, represent the
Architect’s best judgment as 2 design professional familiar wich
the construction tadustey, It Is recognized, however, that nel
ther the Architect nor the Owner has conwol ovér the cast of
kabor, materlals or equipment, over the Contoactoe's mcthods
of deteymindng bld prices, or over competitive bidding, market
or pegothaing’ conditdons. Accordingly, the Architect ¢annot
and docs ot warrant or represent that bids or negotiated prices
will no¢ vary from the-Owner's Project budget or from any
estimare of Constructlon Cast or evaluation prepered or agreed
10 by the Architect,

§.2,2 No fixed limplt of Coastructian Cost shall be estxblished
@ 2 condidon of this Agreament by the fumishing, proposs! or
cstablishment of 4 Project budget, unless such Bxed limir has
been agreed upon In writing and signed by the partes herero. If
such a fixed lisnit has been established, the Architeer shall be
permitted  include contingencies for design, bidding and

© price escaladon, o determine what materials, equipmént, com-
ponent systems and types of constretion are to be included in
the Contract Documents, 10 make reasonable adjustments In
the scope of the Project and o include ln the Contracr Docu-
ments altemate bids to adjust the Construction Cast to the fixed
limft, Fixed limics, i any, shall be increased In the 2mount of an
Incrcase In the Contract Sum occurring after execution of the
Contract for Construction.

§.2.3 If the Bidding or Negotiation Phase has not commenced
within 90 days after the Architect submits the Consuuctdon
Documents 1o the Qwner, any Project budget or fixed Limit of
Construcrion Cost shall be adjusted o reflect changes in the
general level of prices Int the construction Industry between the
date of submission of the Construction Documents to' the
Owner and the daic on which proposals are sought.

5.2.4 If 2 fixed limit of Construction Cost (adjusted 25 pro-
vided in Subparagraph 5.2.3) is cxcccded by the lowest boaa
fide bid or negotiated propasal, the Owner shall:

-1 give written approval of an Increase In such lixed
Iimnit;

<2 auythorze rebidding or renegotiatng of che Project
within a reasonable time;

Filed 07/17/2008 Page 7 of 24
NO.226  P.7/24

.3 if the Project is abandoned, erminate in accordanae
with Paragraph 8.3; ot

4 cooperate in revislng the Project scope and quality as
required 1o feduce the Consteuction Cose,

525 1If the Owner chooses w procced under Clause §5.2.4.4,
the Architect, without addidonal charge, shall modify the Con-
tract Documents as necessary 1o comply with the fixed imir, if
cstablished as 2 conditlon of this Agreement. The modification o
of Contract Documents shall be the limit of the Architect’s &
responsibility arising out of the establishment of 2 fixed mit. E
The Architect shall be entlded 10 compensation in accordence
with this Agreement for all serviesYperformed whethes or not &
the Consteucdon Phase is commenced. Wpreviously

ARTICLE 6

_ USE OF ARCHITECT'S DRAWINGS,
SPECIFICATIONS AND OTHER DOCUMENTS

6.1 The Drawings, Specifications and other documents pre-
pared by the Architect for this Project 2o Instruments of the
Architecr’s service for use solely with respect to this Project
and, unfess otherwise provided, the Archirect shall be deemed
the author of thesé documents and shall rerain 2l common faw,
statutary and other seserved rights, including the copyright. -
The Qwner shall be pemmitred 10 retain coples, including repro-
dudble copies, of the Architect's Drawings, Specifications and
other documents foc Information and reforencs in connection
with the Owmer's use and occupancy of the Project. The Acchi- o
tect’s Drawings, Specifications or other documents shall not be 5
used by the Owrier orothers on other projects, for addidonsta ©
this Project or for completion of this Project by etves, unless
the Architect is adjudged to be (n defmult under this Agreement,
exoept by agroement in writing and with appropriate compen-
sation to the Architect.

6.2 Submission or disidbutlon of docurnents to meet offichl
regularory requlrements or for similar purposes In connection
with the Project Is notto be construed 2s publication lo daoga-
tion of the Architect's resecved righes,

ders of architectural s

ovil

rp

ARTICLE 7
ARBITRATION
7.1 Claimshdisputes or other maters in Qucstio torcen the
partics to th{s cnt arising out of or rela 0 this Agree-

mene or breach thereaf shall be subjecr wa gad declded by arbi-
tration in accordanee with the Construcdon Indusiy Arbium-
thon Rules of the Ame ArbitratdopAssociation cumrently
cffect unless the parties Mryaually otherwise.

7.2 Danand for arbivzdon be flled In wdting with the
other party to this Agr t and with the American Arbitca-
tion Association. A d d for arbleagion shall be made within
2 reasonable tme the claim, dispuge or other matwes in
question has 1n no event shall the d d for arbltrarion
be made after e dare when lnstitution o or cquitable
procecdings Afased on such claim, dispute or dgher matter 0
question d be bamed by the applicsble statutes Of imitations.

7.3 J6 arbiteation arising out of or relating te this Aghegment
shafl include, by consolidation, joinder or In 2ny other mahger,
additional person or entity not 2 party co this Agreeme

ALA QOCUMENT B141 v OWNER-ARCHITECT AGREEMENT = POURTREENTH EDITION  AIA® s ©t9g7
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gept by waucn consent comualning a specllic referenc

this Agreement signed by the Qwner, Architect, 2nd Gher
person D& £Ntity Soughl 10 be joined. Consent ta-fbitration
involving dditional person ar entdey sh ¢ constitute
conscit 10 wbittation of any claim, dispyse 0r other mateer in
question not describde[n the written gofisent of with 4 person
ot eality not named of ibed shierein. The foregoing agree-
ment to arbliate and ocheagreements 1o arbiteate with an
additional person or €n uly ted to by the pasties to
this Agreement shall b spacifically citfqgceable In accerdance
with applicable in any court having jimisdiction thereof.

7.4 Th d rendered by the arbitrator or arbittsgrs shall be
fin d Judgment may be entered upan 1t in aceor with
plicable law in any court having jurisdiction thereof,

ARTICLE 6
TERMINATION, SUSPENSION OR ABANDONMENT

B.1 This Agrecmiernt may be wimingted by elther party upon
not less than seven days' written notice should the other parcy
fail subsentally 10 perform In accordance with the teoms of this
Agmmcmthroug;m faukr of the Inittadng the weainadon.

Nor caused b chitegt -
(Not caused Podloct bR G P R AR Ny - v dhan 30

consccutlve days, the Architect shall be campensated for ser-
vices performed prior to notiee of such suspension. When the
Project 15 resumed, the Architect's compensation shall

LR

8.3 This Agreement may be wrminated by the Qwries upon
not Jess than scven days’ written notlee to the Architect in the
cvent that the Project is permanendy abandaned, [f the Project
is abandoned by the Owner for more than 90 consecutive days,
the Architect may terminate this Agreement by giving written
notice,

8.4 Fallurc of the Owner to make payments to the Architea In
dccordance with diis Agreement shall be considered substanrial
nonperformance and cause o0 termination,

8.5 If the Owner fails to make payment when due the Archi-

teee for services and expenses, the Architect may, upon saves 30

days’ written notice to the Owner, suspend performance of set
vices under this Agreemeny, Unless payment In full Is recetved
by the Architect within days of the date of the norice, the
suspenston shall take cffect without further notice, In the-avant
of a suspension of services, the Architect shall have no lablity
10 the Owner for delay or damzge caused the Owner because
of such suspension aof services.

8.6 In the event of wrmination not the fault of the Architert,
the Architect shall be compensated for services performed prior
to termination, together with Reimbursable Expenses then due
and all Termination Expenses as defined in Paragraph 8.7.

B.7 Termination Expenses are in addivon o compensation foc
Basic and Additional Services, and include expenses which are
directly auributable to teemination. Termination Expenses shall
be computed a5 2 percentage of the towal compensadon for
Basic Services and Additional Scrvices camied o the dme of ter-
mination, zs follows:

1 Twenty percent of the total compensation for Basic
and Additional Serviees camied Lo date if termination
oceurs belare or during the predesign, site analysis, or
Schematic Design Phases; or

itect

Filed 07/17/2008
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.2 Tan percent of the wial compensation for Basic and
Additonal Services eamed 10 dac if temminaticn
occeurs during the Design Developmerut Phase; or

-3 Five percent of the total compensation for Basic and
Additonal Scrvices eamed w0 date if termination
occuss durlng any subsequent phase.

ARTICLE 9
MISCELLANEOUS PROVISIONS

tate of development when

‘s hourly rate to get the
the project was stopped.

@
pury

Unless atherwise provided, this Agreement shall be gov-
emed by the law of the oo 166 T 3 1
State of Illfnois,

-2 Terms in this Agreement shall have the same maaning as
hose in HK General Condidons of the Con-
teact for Conseruction, current 2s of the date of this Agreement,

8.3 Causes of actlon between the pardes to thls Agreement
perualning 10 acts or faflures to act shall B¢ deemed to have
actrued and the applicable starurss of fimiszdons shall com-
mence to run not kiter than either the date of Substantial Com-
pletlon for acts or filures o 2¢t oocuring prior 1o Substznidal
Completion, of the date of Isstanee of the Anal Certfficare for
Payment for acts or failures to act occurring 2fter Substantial
s—Completon, :

nal s

g1

tg ord
o 0

ct back to i

e

determined by the Arch

(o} .
¢ Owner and Archrect waive all fghty
t the contracrors, consualtants,
¢er for damages, bur o
du

pr

and

C cxient cov:

ctlon, exeept such

of such Insurance x3 s

General Condition:

bf the Con nstruction, current as e date of this

hgreem; ¢ Owner and Architeet ezxch shall r similay
&5 from thelr contractors. consulanes and agents

9.5 The Ovmer and Architect, respectively, bind themselves,
thelr parmers, successors, zssigns and legal representatives to
the other party w0 this Agreement and 0 the parmess, suoces-
503, assigns and legal representatives of such other party with
respect (o all cavenants of this Agreement. Nelther Qwner nor
Architect shall assign this Agreement without the wrdtren con-
sent of the other.

8.6 This Agreement represents the eatlre and integrated agree-
ment between the Owner and Architeet and supersedes all
prior ncgotiations, representations or agreements, elther widit-
ten or oral This Agreement may be amended only by written
insteument signed by both Owner and Architeer.

8.7 Nothing contained in this Agrecment shall ercate 2 conteac
tual cchtionship with or 2 cause of action in favor of a thixd
party against cither the Owner or Archirect. ;

© 9.8 Unless otherwise provided In this Agreement, the Architect
and Architect’s consultants shall have nd responsibility for the
discovery, presence, handling, removal or disposal of or expo-
surc of persons to hazardous materials in any form at the Project
sitt, including bur not limited 0 asbestos, ashestos products,
polychlorinated biphenyi (PCB) or other oxic substnces.,

8.9 The Architeet shall have the rght 1@ inglude represents-
tlans of the dasign of the Project, Including photographs of the
exterior and interior, among the Architeet's promodional and
professional materials, The Architect's raaserlais shall not
include the Gwncr's confidential or proprictary information if
the Owner has previously advised the Architect in writing of

hther

employees of
bred by propesty
Hghts as they may have to Wy
forth in the
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the specific infarmaton considered by the Gwner to be confi-
dential or proprictary. The Qwner shall provide prafessionat

" eredit foc the Atchitect on the construction sign and in the pro-

motional matedials for the Project,

_ ARTICLE 10
PAYMENTS TO THE ARCHITECT

10.1 DIRECT PERSONNEL EXPENSE

10.1.1 Dicect Personnel Expense is defined 25 the dicect
salaries of the Architecr's persdnael engaged on the Project and
the portion of the cost of their mandatocy and customary con-
tributions and benefits related thereto, such as amployment
raxes and ather staaitory employes benefits, insumnce, sick
Ieave, halidays, vacations, pensions and similar contrbutions
a0d benefits,

10.2 REIMBURSABLE EXPENSES

10.2.1 Reimbursable Expenses are in addition to compensa-
tion for Baslc and Additional Services and Include expenses
Incurred by the Architect and Architect's employess and con-
sulrants in the interest of the Project, as identified in the follow-

ing Clauses,
10.2.1.1 Bxpense of mansportation in connection with the

Project; expenses In conaecton with authorized out-oftown
ravel; long-distance communicationss

10.2.1.3 1If authorized in advance by the Owner, expense of
overtime work requiring higher than regular rates,

10.2.1.4 Expense of rniderings, models and mock-ups mequested
by the Owner.

10.2.1.5 Expense of additional insurance coverage or limits,
including professionat lisbillty Insurance, requested by the
Owmer in excess of that nommally carried by the Architect and
Architeet’s consultants,

10.2.1.6 Expense of compuieraided design and deafiing
<quipmerit me when used In connection with the Project,

Filed 07/17/2008 Page 3 of 24
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10.3  PAYMENTS ON ACCOUNT OF BASIC SERVICES

10.3.1 An inidal payment as sct forth in Paragaph 11,1 15 the
minimum payment under chis Agréement.

10.3.2 pryments for Basic Servides shall be made
monthly and, where applicable, shall be in praporion o ser-
vices performed within cach phase of service, on the basis ger

forth in Subparagraph 11.2.2.

18.3.3 1fand to the extent thar the time inidally established in
Subparagraph 11.5.¢ of this Agroement i exceeded or extended
through no faule of the Architcct, compensation for any ser.
viees rendéred dueing the additonal period of time shall pe
computed in the manner set focth In Subparagraph 11.3.2.

10.3.4 When compensation is based on a percentage of Cone
struction Cost and any poions of the Project are deleted oc
otherwise nat eoastructed, compensation for those portions of
the Project shall be payablc to the extent scrvices are per
farmed on those portions, In accordance with the schedule set
forth in Subparagraph 11.2.2, based on (1) the lowest bona fide
bid or negotiated proposal, or (2) if no such bid or proposal is
received, the maost cecent preliminary estimate of Construcdon
Cost or detailed estimate of Construction Cost for such pors
tions of the Project.

10.4 PAYMENTS ON ACCOUNT OF ADDITIONAL
SERVICES

10.4.1 Paymenss on account of the Architect's Additional
Services and for Reimnbursable Expenses shall be made monchly
upon presentaton of the Architect's statement of services rep-
dered or expenses incurred.,

10.5 PAYMENTS WITHHELD

10.5.1 No deductions shall be made from the Architact’'s com-
pensadon on account of penalty, liquidated damages ar other
sums withheld from payments (o contractors, or on account of
the ¢ost of changes in the Work other than those for which the
Architeet has been found to be liable,

106 ARCHITECT'S ACCOUNTING RECORDS

10.6.1 Records of Reimbursable Expenscs and expenses per-
aiging to Additional Services and services performed on the

"basis of 2 multiple of Direct Personnel Bxpense shall be avail-

able 10 the Owner or the Owner's authorized representative at
mutually convenient times.

ARTICLE 11
BASIS OF COMPENSATION

The Owner shall compensate the Architect as follows:

111 ANINITIAL PAYMENT Of %tk sk ok dodod e g 1o Fete ok sk ok ook ek ek e ke de o e e e o Dollars (s 0. 00 )
shall be made upon execution of this Agreament and credited to the Owner's aceount at final payment.

11.2  BASIC COMPENSATION

11.2,1 FOR BASIC SERVICES, 25 described in Article 2, and any other serviees included in Anticle 12 25 past of Basic Services, Basic

Campensation shall be computed as follows:

(insers basis of compensation, tecluding stipuiated sums,
xseary.)

SE APPENDIX A 11.2.1

wiulriples Or percemfages, and identify pbases ia which particular metbods of compergation 4pply. i
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—oRstractian-Phase - ) PCFCCREE: -3)

Total Basic Compensation; onc hundred percent (100%)

11.3 COMPENSATION FOR ADDITIONAL SERVICES

11.3.1 FOR PROJECT REPRESENTATION BEYOND BASIC SERVICES, 15 described in Pasagraph 3.2, compensarion shall be com-
puted 2s followrs: :

SEE APPENDIX A 11.3.1

113.2 FOR ADDITIONAL SERVICES OF THE ARCHITECT, as deseribed in Artieles 3 and 12, other than (1) Additional Project
Represenaarion, 25 deseribed in Parmgraph 3.2, and (2) services Included In Ardele 12 as pare of Basle Services, but excluding
scrvices of consulmanes, compensation shall be computed 2s follows: ’

(Tnsers basts of compersation, (neliding rata andlor multiples of Dlrect Perzornal Bxpense for Princlpals and employees, and ident{fy Prindi, and class
emplayees, {f required. Ideritify spec(fic sevvices fo which particklar metbads of compensation apply iff necessam) 24 lpals w

SEE APPENDIX A 11.3.2

11.3.3 FOR ADDITIONAL SERVICES OF CONSULTANTS, including addidonal scructural, mechanieal and cloctrical cngineering
services and those provided under Subpamgraph 3.4.19 or idendfied in Acdcle 12 25 part of Additional Serviees, 2 muldiple of

11.4 . REIMBURSABLE EXPENSES ratention.
11.4.1 FOR REIMBURSABLE EXPENSES, 25 described in Paragraph 10.2, and any other leems included n Artiele 12 2s Relmbugsable
Expenses, amultipleof ope and ren hundreth (1.1Q )ctmes the expensss tncurred by the Architect, the Architect's
cmployees and consultants in the interest of the Project.

11.5  ADDITIONAL PROVISIONS

11.5.1 IF THE BASIC SERVICES covered by this Agreement have not been completed within **** twe Lvek* kkikkdkaka s
( 12 ) months of the date heceof, through no fault of the Architect, extension of the Architect's scrvices beyond thar dme shall be
compensated as provided in Subparagraphs 10.3.3 and 11.3.2,

11.6.2 Payments are due and payablg ¥% &k %) Qdkkkkkkkiisd ( 20 ) days from the date of the Architect's Invaice.
Amounts unpaid &**xEkAkkphipey**dkikx ¢ 30 ) daysafter the invoice date shall bear interest at the fate encered below, or
in the absenee thereof at the legal rate prevalling from dme 16 time at the pringipal place of business of the Architect.,

(1.10 ) dmes the amounts billed ta the Architect for such services, billed to Owner. Additional
Cidentify specific types of conswultants fa Articie 132, if required.) services shall be approved by Owner prior to

(Intert rate of Interest agreed xpon) 1 5% par month, 18% per year. No Interest shall accrue on payments whic

r;l.q%y withheld,

re lawfu , S
(%::5:7 lawrg and remeTHs kndar the Fedeval Tl in Lc.-ndl:ﬁ Act, similac stais and local congumer credit laws and atber reguintions at tbe Quingr's ard Archi-
tea’s principal places of bustness, the location of the Project and elsgwibere may affoct the valldity of this prowision. Specific legal adince sbould be chtalrad with
respeci 10 ailelions or maodificatforsy, and also regarding requirerenis such as uriiien disclosure: or uxivers.)
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! 1.5.3 m&ﬁbﬁmmmm e O O W e S
1 s SaodaitmmkSaoessintibommatiortisnedin ReLRRREA R R

QD

ARTICLE 12
OTHER CONDITIONS OR SERVICES

g!’:::c?;‘:liggoz of otbar)mlzes denirify Additlonal Sevvices indluded udibin Basic Compensation and modifications 1o tbe poymen! and compensarion serms

SEE APPENDIX A ARTICLE 12

This Agreement entered into 2s of the day and year first written above.

OWNER

ARCHITECT
| O Ll et
@(Slgnalurej ‘ (Signature)
Kictarn £ Hesrw: Gy ciTY MmGL,  David F, Burbach Owner
(Prined name and litie) 7 {Peited name and fitle) ’

Y
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"APPENDIX A"
ARTICLE 11

11  BASIS OF COMPENSATION

11.1 As noted in the Standard Form "Zero Dollars ($0)".

11.2 BASIC COMPENSATION

11.2.1 FOR BASIC SERVICES, as described in Article 2, and any
other services included in Asticle 12 as part of Basic Services,
Basic Compensation shall be computed as follows:

Phase 1:
Task #1 (Technical Evaluation of both facilities) and

Task #2 (Replacement/Enhancement of both facilities) - $ 6,800.00
Reimbursables for Phase [ shall not exceed $2,000.00,
without written authorization from the Owner.

Phase IT

Compensation for basic services for Phase II (Design Development and
Construction Documents Phase) and for all add alternates shall be 7.75% of the

construction costs plus reimbursables.

Reimbursables for Phase II shall not exceed $7,000 for repair or $8,000.00 for
replacement, per project, without written authorization from the Owner.

Phase III

Compensation for basic services for Phase IIT (Bidding or Negotiation Phase and
Construction Phase) shall be 4% of the final construction costs plus reimbursable
expenses for the scope of services as outlined in our Scope of Services included

hérein,

Reimbursables for Phase III shall not exceed $14,000 for repair or $18,000 for
replacement, per project, without written authorization from the Owner. |

12
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Please note that Phase II and Phase IIl services performed by the Architect, for ,
construction work to be performed by the Owner will be considered Additional

Services.

 11.2.2 As noted on the Standard Form.
11.3 COMPENSATION FOR ADDITIONAL SERVICES

11.3.1 Compensation for additional services shall be based on Expense
Schedule for Additional Services and Reimbursables according

" to ATTACHMENT "A" as amended.

11.3.2 One public bidding is included in Basic Services. Additional
services required for additional public bidding shall be based
on & BExpense Schedule for Additional Services and
Reimbursables basis according to ATTACHMENT "A" as

amended.

13
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12

ARTICLE 12 - OTHER CONDITIONS OR SERVICES

12.1 DEFINITIONS

12.1.1 Wherever the word "Architect” is used in the AIA Document
B141, Standard Form of Agreement Between Owner and
Architect, Edition 1987, as amended, the word "Engineer" shall

be substituted.

12.2 Limitations of Liability

12.2.1 Compensation. Neither the Architect, the Architect’s
consultants, nor their agents or employees shall be jointly,
severally or individually liable to the owner in excess of One
million dollars ($1,000,000), by reason of any act or omission,
including breach of contract or negligence not amounting to a
willful or intentional wrong, .

12.3 Changes in Standard Form of Agreement Between Owner and
Architect,

12.3.1 Article 1 shall be amended to include the following:

The Architeot shall furnish and perform professional
services as authorized and directed by the Owner’s
authorized representative. Such authorization and direction

shall be confirmed by letter. By giving such authorization
or direction, the Owner thereby warrants to the architect
that sufficient funds to pay the Architect for their services
have been or will be appropriated in a timely manner for

that purpose.

12.3.2 Article 2.2 Schematic Design Phase shall be deleted and replace
with the following:

Scope of Services shall be work included in PHASE I -
FEASIBILITY STUDY as listed in "Appendix B"
(attached).

12.3.3 Article 2.3 Design Development Phase and Article 2.4
Construction Document Phase shall be amended to included the

following:

14
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Scope of Services shall be work included in PHASE IT -
DESIGN AND PLANNING SERVICES as listed in
*Appendix B" (attached).

12.3.4 Article 2.5 Bidding and Negotiating Phase and Article 2.6
Construction Phase-Administration of the Construction Contract,
Phase III service shall be amended to included the following:

Scope of Services shall be work included in PHASE 10 -
CONSTRUCTION RELATED SERVICES as listed in
"Appendix B" (attached). _

12.3.5 Article 3.4.19 shall be replaced with the following:

"Providing services of consultants for other than aquatics,
architectural, structural, mechanical and electrical
engineering provided as a part of Basic Services. No such
services shall be provided without prior written
authorization by Owner"

12.3.6 Article 4 shall be amended to include the following:

If the Architect is not notified in writing to the contrary
within thirty (30) days after completion and delivery of
the services authorized by the owner, they will be
considered accepted as delivered.

12.3.7 Article 9 shall be amended to include:

The Owner and the Architect shall be bound by the terms
of this Agreement for the life of the project which is
through completion of construction of the Project. This
is an exclusive contract for performance of all the
consulting work on this project, including all phases of
professional services as specified herein.

12.3.8 Article 9 shall be amended to include:

The Architect and the Owner agree that the overall liability
for the actual, alleged, or threatened discharge, dispersal,
release, or escapement of pollutants, and the responsibility
for the ownership and maintenance of any toxic,
hazardous, or asbestos materials relating to the project,

15
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remain with the Owner. The Architect and the Owner
acknowledge that the Architect’s professional liability
policy does not apply to claims arising out of the actual,
alleged, or threatened discharge, dispersal, release, or
escapement of pollutants. Therefore, the Owner, agrees
not to bring a claim against the Architect relating to the
uninsured liability referenced above.

Furthermore, the Owner agrees to indemnify and hold
harmless the Architect for claims against the Architect by
a third party for the uninsured liability referenced above.
Provided however, the Architect agrees to perform the
services to the normal accepted standard of care, and to
assume the liability resulting from a finding of negligence.

12.3.9 Article 10.2 shall be amended to include:

That the rates set forth in ATTACHMENT A hereto are
for only the calendar years indicated, and that said rates
shall be subject to annual adjustment on submission by the
Architect to the Owner of a new ATTACHMENT A, and
that upon receipt by the Owmer, the rates in the new
ATTACHMENT A shall supersede those in all previous
forms of ATTACHMENT A. Provided however, that such
new rates shall not result in an increase in excess of 5%
of the previous year’s rates.

12.3.10 Article 11.4.1 shall be amended to reference "Schedule A" for
basis of payment for reimbursable expenses.

16
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"APPENDIX B"

PROJECT APPROACH

This scope of services is the result of the March 11, 1994 request for qualifications
and my meeting of September 29, 1994 with Ms. Bates regarding repair/replacement
of the City of Elgin Wing Park Pool and Lords Park Pool. It would be our mtent
to complete the Phase I services during the fall and early winter of 1994, After
which time we will work with the Owner to formulate short term repairs to both
facilities. The next anticipated step is to prepare plans for more extensive work on
both facilities with construction to occur during the fall and winter of 1995/96 with
completion scheduled for May 15, 1996.

FEASIBILITY STUDY - PHASE I

The following Work Tasks are recommended for incorporation as part of the
feasibility study. The Tasks are as follows: :

TASK #1 - Technical Evalnation Of Existing Facilities

1. Perform a detailed on-site engineering review (technical evaluation) of the
outdoor existing pools (Wing Park Pool and Lords Park Pool); catalog significant
Code defects; and catalog repairs necessary to restore the facility to good repair and
Code compliance.

2. Perform a technical evaluation of the existing plant which could be reused or
incorporated into a repair, modernization and/or replacement of the facility.

3. Analyze need, provide opinions of probable cost and submit recommendations
for the pool shell, surge area, piping systems, filter system, recirculation pump,
chemical system, pool heater, deck equipment, sanitary facilities, bathhouse area,
bathhouse roofs, ADA review, potable water system, process piping system,
addition of site amenities, addition of income generating amenities, etc, Please note
that in our evaluation process we will break each facility into 33 different
categories, all of which will be responded to in the above manner.

4. Make overall final recommendations outlining any recommended improvements
to the facility and provide six copies of the final report.

5. Provide opinions of probable construction cost to complete the recommended

17
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work.

6. Provide a schedule of implementation of the construction work.

7. A total of two meetings would be provided.

TASK #2 - Develop Modernization/Replacement Program

If after completion of the above Task I, it becomes apparent that the pool vessels
will require replacement and/or major work or if there is a desire to convert the
traditional facilities into recreation type pools, then we recommend completion of
Task IT of our feasibility study which will take a broader approach to the problem.
Work for this Task would include developing two modernization and/or replacement
scenarios for each of the outdoor facilities for the purpose of either replacing or
modemizing each facility, reducing the operating and maintenance deficit and
increasing community acceptance of the facilities. This portion of the study would
address such items as location, your total aquatic system programming needs,
probable construction costs, probable operating cost, determination of the type and
configuration of pool facility to best meet the community’s needs, code compliance,

e of improvements and establishment of a project concept. The following is a
detailed description of the work which we would perform for this part of the

feasibility study:

1. Perform a technical analysis of each existing outdoor pool site. Our firm has
developed rigid technical review tequirements in which 17 categories of analyses
are provided for each site, including field check of elevations and existing utilities,
effect on surrounding neighbors, traffic patterns, accessibility for the users, etc.

2. Review projections of the City’s demographic trends and amalyze recent
swimming pool usage data and advise on the demand for aquatics in the City.

3. Perform a marketing study including evaluation of surrounding aquatic facilities
highlighting their relative strengths and programming. We would then perform a
detailed aquatic sizing resulting in the necessary water surface area required to meet
the communities needs for the next 25 years.

4. Review present programming with staff, determine optimum programming needs
and define which facilities can best handle those needs. Develop a system wide
approach to meeting the communities aquatic needs.

5. The next step in the development of this project would be to prepare conceptual
drawings of facilities intended to meet the community’s demands utilizing as much
of the existing plant as practical and possible. Two conceptual layouts of

18
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modernization/replacement (recreational) faciliies would be prepared.  Site
amenities, new recreation pools and other assets will be addressed. An informative
process would be undertaken by the consultant which would involve slide
presentations to the appropriate committees illustrating different types of facilities
and their respective uses. One of the goals of Burbach Municipal and Civil
Engineers is to maintain a close team approach so as to assist our clients as the
project develops.

6. Individnal components of each of the proposed facilities would be analyzed and
recommendations would be put forth addressing issues such as maintenance, .
probable operating costs, and overall impact on the quality of the aquatic
environment and impact on the existing facility. Since we specialize in the design
of municipal pools, both neighborhood and community, we have an excellent
working knowledge of the equipment and mechanical apparatus and assemblies

‘which should be provided and installed in facilities such as these.

7. Provide opinions of probable construction costs and make recommendations for
the pool shells, surge tanks, piping systems, filter systems, recirculation pumps,
chemical systems, pool heaters, wading pools, deck equipment, sanitary facilities,
site amenities, bathhouses, mechanical buildings, and other items for a total of 33

categories.

8. The probable financial performance of the two alternates will then be prepared.
Qur firm maintains an extensive database of pool operating costs, revenues, etc. for
many different and varied communities in the midwestern United States. From this
information base, we are able to provide probable operating and maintenance costs
and projections. Maintenance and operating costs should be factored into the total
cost of enhanced aquatic facilities for the City of Elgin.

9, Make overall final recommendations regarding the type and size facility, extent
to which existing facilities can be reused, site amenities, location, ete, and provide
six copies of the report.

10. Present findings to the City and various community groups. A total of three
mestings would be included.
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PHASE II - DESIGN AND PLANNING SERVICES

1. Perform site surveying including elevations and locations for one site for
the new facility (THE PROJECT). The site will be selected by the Owner;

2. Prepare site layout for the PROJECT located on a site that has been

selected by the Owner. The primary objective of this task is to prepare one
preliminary site layout, and one detailed final site plan on the chosen site, detailing
the location of major facilities for the project with the result being a Owner
approved site layout. This work will be based on the conceptual site plan
developed in Phase I, While performing this task, we will meet with the client to
ensure that the final detailed site plan conforms to the intent of the conceptual site

plan and the needs of the Owner;

3. Evaluate soil borings excavated by the Owner, and/or coordinate with the
Owner’s testing consultant, separately contracted for by the Owner, in the event
detailed soil borings and testing are necessary;

4. Preparation of preliminary pool plans. The primary objective of this task
is to work in concert with the Qwner to develop a configuration of the pool, along
with the relationship to the selected site amenities, and along the lines of the
concept established in the feasibility study, with the result being a Owner approved
pool vessel foot print;

5. Preparation of preliminary bathhouse plans. The primary objective of this
task is to work in concert with the Owner to develop a configuration of the
bathhouse, along the lines of the concept established in the feasibility study, with
the result being a Owner approved preliminary bathhouse plan;

6. We will carefully monitor the opinion of probable costs developed during
the feagibility study phase to as to maintain help the established budget. of the

project;

7. Preparation of final pool plans. The purpose of this task is to design the
swimming pool based on the approved preliminary drawing. Structural design and
construction details will be prepared at this time;

. 8. Preparation of final bathhouse renovation plans. The purpose of this task
is to produce ¢onstruction drawingg for bidding purposes, including the design and
layout of the bathhouse, baged on the approved preliminary drawings;

9. Preparation of bathhouse mechanical. Work to be performed under this
task includes design of plumbing systems, HVAC, equipment selection, drafting and
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preparation of plans for bidding purposes;

10. Preparation of pool mechanical. The purpose of this task is to design and
draft the complete recirculation systerm for the all new pool vessel, complete the
design of the mechanical building and surge tank, along with structural engineering
and construction details. Another purpose of this task is to design, specify and draft
the pool mechanical equipment including subsystems supporting site amenities;

11. Preparation of electrical plans. Work to be performed under this task
includes electrical layout and design for site improvements, and for the process
equipment in the new mechanical room addition, and preparation of plans for
bidding purposes; .

12. Preparation of plans for site amenities as chosen by the Owner. Work
to be performed under this task includes specialized mechanical systems such as rim
flow devices, body spray; specialized construction techniques for landscaping relief,
specialized landscaping for site amenities; water slide, winbrella fountain, and watet
play festures as may be incorporated by the Owner;

13. Preparation of project specifications, contract and bidding documents.
The purpose of this task is to prepare proposal forms, general requirements of the
contract, specifications and equipment specifications so as to produce what is
commonly referred to as a Project Manual;

14.' Print up to a total of three preliminary plan sets and three project manuals
for client review during the plan development process;

15. Review Agency Submittal. Work to be performed under this task
includes making application to the Department of Health for the plumbing system,
process piping system, bathhouse and swimming pool. All state and local review
fees shall be paid directly by the Owner;

16. Owner Approval. The purpose of this task is to summarize the plans and
specifications and receive direction from the Owner with regard to specific contract
language regarding completion dates, time of completion, etc.; provide presentations
and review of the completed documents with the committees and staff and attend
up to three meetings for the putpose of plan development and presentation of plans;

17. The Owner shall provide any available original plans, aerial survey maps

and plans, and topographic maps. Property surveys and establishment of actual
public right-of-ways are not part of the specified work.
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PHASE XTI - CONSTRUCTION RELATED SERVICES

I. A pre-bid meeting shall be conducted by the ENGINEER and he will
conduct a Contractor Awareness Program in the City of Elgin;

7. ENGINEER will answer contractor questions during the bidding stage and
issue addendums accordingly;

3. ENGINEER will conduct the public bid opening and shall make a written

recommendation regarding the successful contractor;

4. Contracts - the ENGINEER shall prepare contracts in triplicate, have them
executed by the successful bidders and then submit them to the Owner;

5. Preconstruction meeting - the ENGINEER shall arrange and conduct a

‘preconstruction meeting;

6. On-site observation and Progress Meetings

a. The ENGINBER will perform on-site observation as the
construction work progresses, review and advise the Owner of test results, reject
defective work and advise the Owner of special tests or inspections needed as
Additional Service. When concrete is being placed in the pool vessel, the
ENGINEER will continuously observe the placement of the concrete and also pre-
check the steel placement and observe piping pressure tests for the swimming pool.

b. The BNGINEER will conduct and attend construction pr'ogress‘
meetings for the purpose of observing the progress of the contractor’s work, discuss
problems, answer questions and review the coniractor’s planning of future

construction work.

¢. The ENGINEER will make a total of 14 trips to Elgin for on-site
observation and progress meetings. Progress meetings should be scheduled with on-
site observations. In addition to the 14 trips are one pre-bid meeting, one public bid
opening, one preconsiruction meeting, one substantial completion on-site and one
final on-site observation. Any and all other trips will be performed as Additional

Service;

7. Notification of Nonconformance - the ENGINEER will notify the Owner
of any work which does not conform to the intent of the construction contract as
part of the ENGINEER’S basic services. As Additional Service, the ENGINEER

will make recommendations to the Owner for the correction of nonconforming work

and, at the request of the Owner, direct that these recommendations are
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implemented by the contractor. This Additional Service may, at the discretion of
the Owner, be deducted from the responsible contractor’s contract amount due;

8. Shop Drawings - the ENGINEER will review shop drawings to determine
any objections;

9. Contractor Payment Requests - the ENGINEER will review the requests of
the contractor for monthly progress payments and will recommend to the Owner,
based on site observations, whether or not such request is commenstrate with the

work completed;

10. Change Orders - the ENGINEER will review and recommend written
change orders for approval by the Owner;

I1. Substantially Complete and Final on-site observation - the ENGINEER will
perform one on-site observation to determine if the project is substantially complete
and one final on-site observation to determine if the project is finally complete
according to the construction contract and whether fifial payment should be made.
If additional on-site observations are necessary, they will be performed as
Additional Service. This Additional Service may, at the discretion of the Ownaet,
be deducted from the responsible contractor’s contract amount due.
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ATTACHMENT A

Expense Schedule for Additional Service and
Reimbursables for Calendar Years 1995 and 1996

Civil Engineers: $70.00/hour
Engineering Technicians: $35.00/hour
Secretarial: $25.00/hour
Mileage: each way @ $0.35/mile
Computer usage: $10.00/hour
- Plan copies (24x36 mylar): $8.00 per sheet
Plan copies (24x36 bond): $4.00 per sheet
Plan copies (24x36 blue line): $1.50 per sheet
Standard 8.5x11 Copié¢s: $0.25/sheet
Colored 8.5x11 Copies: $4.00/sheet
Standard 8.5x11 Overlays: $2.00/sheet
Telephone charges: actual
Shipping/Postage: acinal
Photo record: $1.00/photograph, $5.00/camcorder session
Fax charges: $4.00/first sheet, $2.00/thereafier, $1.00/sheet incoming
Meals: $5.00/breakfast, $6.00/lunch, $9.00/dinner
Lodging: $50.00/night
Subconsultants/testing: actual
Other charges as stated in Article 10.2

State and local plan review fees are not included with any of the above, and shall
be paid by the Owner.
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