IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNT'Y DEPARTME NT, LAW DIVISION
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Third-Party Defendant s,
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These matters come before the court on thirc -party defendants Ambitech Engineering
Corporation’s (“Ambitech”) and Linblad Construction Company's (“Linblad”) motions for
summary judgment pursuant to 735 JLCS 5/2.10005, This case arises out of an incident where
plaintiff Brett Goodwin allegedly fell in or around a g1 svel walkway and trench. On J anuary 17,
2001, plaintiff was employed by Westmont Engineeri1g Company (“Westmon(™), and working
at or near the Akzo I;Tobal McCook Plant in ‘Mcc.‘o ¥k, lllinois (*“MeCook Plant”). Plaintiff

allegedly fell in or around a gravel walliway and trenct (“dangerous condition”) while carrying a



metal channe] on the south side of the McCook Pl wit, thereby causing him to sustain injuries
(“incident”). On the date of the incident, both Ambii sch and Linblad were subcontractors for the
construction project at the McCook Plant, In conji netion with the construction project at the
McCook Plant, Ambitech was acting as the construt tion manager, and Linblad was to perform
excavation activities. Plaint{ff originally brought su t against Akzo Nobel Chemicals Inc., and
Akzo Nobel, Inc. (collectively “Akzo”). Subsequently, Akzo brought contribution actions
against both Ambitech and Linblad,

' Summary judgment is a fact motion. Its put}ose is not to try a question of fact, but to
- determine the existemcq or absence of a genuine issue as to any raterial fact, Perfection Corp, v,
Lochinvar, 349 Il1. App 3d 668 (2004). A plaintitt does not have to prove her case at the
suromary judgment stage, but she mus: present some -Videntiary facts in support of her cause of
action. Calhoun v. The Belt Railway Company of € feago, 314 TI. App. 3d 513, 517 (2000).
Summary judgment is a drastic methed of disposing of a case and it should not be employed
unless the pleadings, depositions and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the right of the moving party
to judgment as a maiter of law is free from doubt. Pursil v. Hess, 111 1L 24 229 (1936).
Therefore, where reasonable persons could draw ¢ v&gent inferences from the undisputed
material facts or where there is 2 dispute as to a ma erial fact, summary judgment should be
denied and the issue decided by the trier of fact. Fynev Witmer, 129 111 2d 351 (1989). “[A]
plaintiff is not required to prove her case at the summa ty judgment stage, [but] she must present
a factual basis that would arguably entitle her to Judgn ient in her favc;r. Churkey v. Rustia, 329

11L. App. 3d 239, 245 (2002).



Ambitech argues that its motion should be § ranted because it was not in control of the
‘work plaintiff was performing, nor aware of the langerous condition that aiiegcdly caused
plaintiff’s injuries. In opposition, Akzo asserts thst Ambitech is liable to plaintiff because it
“was at all times responsible for monitoring fthe constuction means, methods, sequence,
schedulc and procedures used in construction of the p oject” (Akzo Resp. at 2),

The court agrees with those arguments advan sed by Ambitech in support of its position.
However, it findg that it is only nccessary to add ess the retained control argument. It is
important to note that in its response, Akzo fails to a Jdress Ambitech’s argument that it did not
have either actual or constructive motice of the d mgerous condition that allegedly caused
plaintiff’s injuries. |

In Mlinois, “a contribution clatm presumes tha both the third-party plaintiff and the third
party defendant are liable, since the third-party plair iff will only require contribution if it was
first held liable to the underlying plaintiff.” American Country Ins. Co. v. Cline, 309 1ll. App. 3d
501, 515 (1999). The gencral ruls pertaining to a gene ral contractor’s Hability for the negligence
of a subcontractor’s employee is that “one who émph ¥ an independent contractor is not lizble
for the acts or omissions of the latter.” Shaughnessy % Skender Construction Company, 342 111,
App. 3d 730, 736 (2003). However, an exception fo th : general rule is that “one who employs en
independent contractor but retains co:ntﬂ;l of any part of the work is subject to liability for
physical harm 1o others that is causéd by the emplo rer’s failure to exercise his control with
reasopable care.” Jd. at 737. Section 414 of the Restate ment (Second) of Torts states:

Negligence in Excrcising Control Retained )y Employer. One who

entrusts work to an independent contractor, but who retains the control of

auy part of the work, is subject to Hability for physical harm to others for

whose safety the employer owes a duty to exer: ige reasongble care, which
is caused by his fuilure to exercise his contro] with reasonable care,



Restatement (Second) of Torts § 414 (1965), To lave a proper understanding of § 414, it is
necessary to consider ifs comments. The comments ralevant to the instant analysis provide:
Comment a;

If the employer of an independent contracor retaitis control over the
operative detail of doing any part of the wotk, he is subject to liability for
the negligence of the employses of the contr ictor engaged therein, under
the rules of that part of the law of Agency which deals with the relation of
master and servant. The employer may, howe ver, retain a control less than
that which is necessary to subject him to liabi #y as magter, He may tetain
only the power to direct the order in which t1e work shall be done, or to
forbid its being done in a mumer likely to be dangerous to himself or
others. Such a supervisory control may not s thject him to liability under
the principles of Agency, but he may be liable under the rule stated in this
Section unless he exercises his supervisory co itrol with reasousble care so
&s 10 prevent the work which be has ordered to be done from causing injury
to others.

Comment b:

When a principal contractor entrusts 4 part o the work to subcontrastors
but superintends the entire job through a forer wn, the principal contractor
is subject to Liability if he (1) fuils to provent tk & subcontractors from doing
even the details of the work in & way unreason: bly dangerous to others, 2)
knows or should know the work was being so doge, and (3) has the
opportunity fo prevent it by exercising his retat ied power of control.

Comment ¢:

In order for the rule stated in this Scction t¢ apply, the employer must
have retained at least some degree of control o rer the manner in which the
work is done. It is ot enough that he has merely a general right to order
the work stopped or resumed, to inspect its progress or to receive weports,
to make suggestions or recommendations whizh need not necessarily be
followed, or to prescribe alicrations and deviat ons, Such 2 general right is
usually reserved to employers, but it does not mean that the contractor is
controlled as to his methods of work, or as to ¢ perative detail, There must
be such retentiont of a right of supervision that the comtractor is not
entirely free to do the work in his own way.

Restatement (Second) of Torts § 414 at 387.388 (1965,



“To state a claim for negligence under scct on 414, the plaintiff must allege that the
defendant owed him a duty and breached that duty, ind that plaintiffs injury was proximately
caused by the breach.” Shaughnessy, 342 Tl App. 3d at 737. “Whether a duty exists is &
question of law and, under scction 414, turns on wh :ther the defendant controlled the work in
such a manner that he should be held liable," Jd. “4 general right to supervise the work of an
independent contractor is not sufficient to impos:: liability.” Rangel v. Brookhaven, 307
Il App.3d 835 (1965). Additionally, “a general right »f control over safety is also insufficient to
 impose liability.” Ross v. Dae Julie, 341 Ill.App.3il 1065 (2003). Concerning the retained
control exception, the court in Cockran v. George Soll tt Constr. Co. stated:

The central issue is reteined control of the ind:pendent contractar's work,

whether contractusl, superviscry, operational, or some mix thereof, The

party wbo retains control is the logical party uon whom to impose a duty

to ensure worker safety. Penalizing a gemcral contractor's efforts to

promote safety and coordinate a general safe:y program among various

independent contractors at & large jobsite ha dly serves to advance the

goal of work site safety. A party who retains s yme control ovey the safety

of the work has a duty to exercise that.cintrol with ordinary care,

Nevertheless, the existence of a safety progra n, safety manual or safety

director does not constitute retained control per se; the court must stil}

conduct §n analysis pursuant to the section 414 retained coutrol. We

rccognize of course, thet if 4 defendant's eifety program sufficiently

affected a contractor's means and methods of doing its work, then such

program could bring the defendant within the a nbit of the retained control
exception. .

358 Tll. App. 34 865, 876 (20085).

For purposes of the duty analysis, Shaughne:sy v. Skender Construction Company is
instructive. 342 IIL App. 3d 730 (2003). In Shaughne: sy, plaintiff was injured while working at
a construction site as an employee of a subcontractor. The general contractor of the construction
site filed a motion for summary judgment arguing that it did not owe a duty to plaintiff because it

did not retain sufficient control over the subcontractc r’s employees’ work, Jd. at 732. In its



decision, the Shaughnessy court noted that the éontr wct between the owner of the construction
site and the general contractor of the construction site provided that the general contractor was to
“supervise and direct the work and be tesponsible for and control the construction means,
methods, techniques, sequences and procedures for cc ordinating all portions of the work, unless
the contract provided otherwise.” 7d. at 733. Additi mally, the Shaughnessy court pointed out
that the general contractor “agreed to be responsible or initiating, maintaining and supervising
all safety precautions and programs in connection wih the performance of the contract and to
employ a superintendent whose dutics included the pre vention of accidents.” Jd,

Furthermore, in making its decision the §%aughnessy court considered plaintiff’s
deposition testimony. At big deposition, plaintiff tes ified, inter alia, that: (1) an employes of
the genersl contractor informed him where to park at t 12 construction site; (2) he received all of
his work orders from his employer's. foreman aud n:ver spoke with the genera] contractor’s
superintendant; (3) he provided his own hand tools a1 d the rest of the equipment that he used
was provided by his employer; and (4) his employer’s foreman gave him bis assipnment. Jd. at
735, 738. '

In addition to the contractual language ani plaintiff's deposition testimony, the
Shaughnessy court looked to the interactions between 1l & general contractor and plaintifi and his
employer. In doing so, the Shaughnessy court noted t1 at the evidence demonstrated, inter akia,
that: (1) the general contractor cnipiayed 2 superintendnt, who was on the site on 2 daily basis,
to coordinate the different contractors at the site, ensu e that the project was built to plans, on
time and stayed within budget. Jd. at 733; (2) the superintendant could stop the work if he

noticed unsafe conditions or work practices; and (3) ir regards to plaintiff's employer’s work,



the superintendant showed him where to store mater als, which areas of the parking fot not to
block and {3) which entrance to use, ¢, at 733, 734.

After congidering all the evidence before it, -he Shaughnessy court concluded that the
evidence did not indicats that the general contractor controlled the manner by which platntiff
completed his work. Zd. at 738, The Shaughnessy cot rt explained that the contractual language
only gave the general contractor a general right to s op, start, and inspect the progress of the
work, Id, Furthermore, the Shaughnes:y coutt found that the evidence did not establish that the
general contractor retained control over plaintiff’s woi k to an extent that plaintiff “was not free
to complete the work ejther in his own way or acco ding to his employer’s instructions.” Id.
Based on all the evidence before it, the Shaughnessy sourt held that the general contractor did
not retain sufticient contro! over plaintif"s work “to raise an issuc that defendants owed a duty to
plaintiff ynder the retained conirol exception of section 414.” Id. at 740,

In the instant action, the evidence submitted to the court is insufficient to support a
finding that Ambitech retained sufficitnt control ove* Westraont and consequently plaintiff’s
work to impose lisbility upon it pursuant to § 414, It is undisputed that pursuant to section 3.6
of the contract between Ambitech and Akzo (“contract” ) that Ambitech was:

responsible for management [of] all SUB-CCNTRACTORS, inchuding

monitoring of construction means, methods, sequence, schedule and

prodedures used in the construstion of the P-oject and monitoring of

comstruction safety. (including personnel and .iperations), and for Sub-

Contractor(s) performance in accordance wih the Sub-Contractor(s)

agreement with the OWNER or CONTRACTJR sacting as OWNER’s

agent.

(Ambitech/Akzo contract, § 3.6, Ambitcch mot. ex 4). The contractual language contained in §
3.6 of the contract do not expressly give Ambitech cot trol over the means and methods of the

subgontractors’ work at the McCook Plant. In fact, tie language utilized conveys less rights



upon Ambitech than those contractually retained b the General Coutractor in Shaughnessy,
Thus, the express language contained in § 3.6 of ti e contract i3 insufficient to establish that
plaintiff’ was not free to perform his work in hit own way or according to Westmont's
instructions. |

Furthermore, a teview of the deposition test mony supports 2 finding that Ambitech,
similar to the general contractor in Shaughnessy, did not retain/cxercise sufficient control over
plaintiff’s work to impose Jiability upon it pursuant t- § 414. First, the testimony of plaintiff’s
expert, Kenneth Yotz, concerning retained control ani| Ambitech’s “oversight” responsibility is
primarily based on the contractual language contained in § 3.6. Therefote, because the language
contained in § 3.6 amounts to no more then a geners right retained by Ambitech to start, stop
and monitor the work of the subcontractors at the McCook Plant, Yotz’s testimony is not
sufficient to establish the level of retained control rquired to impose liability under § 414.
Secand, David Gibson’s, the Ambitsch employee who vas acting as Akzo's representative at the
McCook plant, testimony demonstrates that Ambitec): did require compliance with a general
safety policy at the McCook Plant, but that it did nct direct the means and methods of how
Westmont employees, including plaintiff, were to comp lete their assignments (Gibson dep. at 41-
42, 125:li~13, 13415-18, 141:5-15). Additionally, at Gibson's deposition, he: (1) agreed that
there was nothing in Ambitech's design that included th 2 steps that the contractors should take to
complete their work; and (2) testified that his role “wa; to coordinate their [the subcontractors)
activities just to keep work flow smoothly” (Gibson dej». at 16, 20, 32:20-23), Third, plaintifi®s
deposition testimony does not iﬁdicata that Ambitech :ontrolled the operative dctail‘s of his or
any Westmont employees® work at the McCook plant. In fact, the name Ambitech Engineering
does not mean anything to plaintiff (pl. dep. at 71:16-20, 117). Fourth, Charles Plank, Project



Leader at the McCook Plant, testified that Gibson w s hired to watch over and coordinate the
work at the McCook Plant (Plank dep, at 13, 116:15-21), Thus, based on a review all of the
evidence submitied to the court, Akzo has.failed to establish that Ambitech owed a duty to
plaintiff under the retained control thecry contained in 3414,

Next, the court will address Linblad's motion for summary judgment. Linblad asserts
that summary judgment should be grarted in its favor because “it is undisputed and uml;utted
that Linblad’s actions did not conmstitute negligence which proximately caused plaintiff’s
accident” (Linblad mot. at 8). In support of its psition, Linblad principally reliss on the
deposition testimony of plaintiff and James Norman, L: nblad’s foreman at the McCook Plant. In
opposition, Akzo argues, infer alla, that the evidence ; upports 2 finding that Linblad did create
the davgerous condition.

In Iligois, “iu. order to recover on a theory of nogligencs, the plaintiff must show that the
defendant owed him a duty, thet the defendant breachsd that duty, that he suffered injury as a
result of that breach and tﬁat defendant's breach of duty or negligence was the proximate cause of
his injuries.” Castro v. Brown's Chicken & Pasta, Inc., 314 Til. App. 3d 542, 547 (2000). In

addressing the proximate cause element, the court in Jermudez v. Martinez Trucking explained

that;

[T]he proximate cause element of a negligence wtion may be established
through the presentation of circumstantial, rather than direct, evidence that
Supports more than one logical conclusion. H¢ wever, the conclusion or
inference that ariscs from this circumstantial evic ence must be one that can
reasonably be drawn. This is because liabili y on @ negligence basis
cannot be predicated upon mere surmise, guess or conjecture as to the
cause of the injury. Rather, “proximate ceusc cap only be established
when there is a reasonable certzinty that the di fendant's acts caused the

infury,
343 TII. App. 3d 25, 29 (2003).



In the instant action, the court recognizes that cvidence has been presented to support 2
finding that the dangerous condition did not exist the d 1y before the incident and was not created
by Linblad (pl. ﬂep. 54:11-21, 105: 7-16; Gibson dep. at 117-118, 127:20-24, 153; Ficek dep. at
4-7; Norman dep. at 95:9-12; Verdone dep. at [8:5-15). However, there js also evidence thet
supports plaintiff’s position that is based on more flan mere surmise, gucss and conjecture.
Chatles Plank, project leader at the McCook plant 01 the date of the incident, testified that
Linblad was the only approved contracror for trenching operations at the McCook plant, and that
Linblad was the only contractor that was involved in ct anging the earth (Plank dep. at 40:13.23).
Furthermore, at his deposition, James Norman seemed o agree that Linblad, or its subcontractor,
was responsible for all trenches on the construction site as of January 17, 2001 by responding
“That's the only ones working in the area™ (Norman de ». at 58:1-6;). Moteover, Gibson testified
that Linblad was the only contractor at the McCook Plant doing excavation and ‘treﬁching in
January of 2001 (Gibson dep. at 100:14-20). Additic nally, there is testimony that supports a
finding that a ditch existed on the south end of the McCook plant where plaintiff allegedly
suffered his injuries (Verdone dep. at 73:1-13; Gibsor dep. at 118:2-22). Thus, based on the
circumstantial evidence presented by pluintiff, 4 reason ible person could logically conchude that
Linblad's acﬁv.'itics with respect to its work at the M :Cook plent were a proximate cause of

plaintiff’s injuries. Therefore, summary judgment is im roper with regards to Linblad.
Accordingly, third-party defendant Ambitech Engineering Corporation’s Motion is

GRANTED, and third-party defendant Linblad Constuction Company's motion is DENIED.

With regards to third-party defendant Ambitech Engin sering Corporation, there exists no just

10



i inoi ¢ Cowrt Rule
reason to delay the enforcement or appeal of this order pursuant to Tllinois Suprem

304(a).
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